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Submitted by e-mail to: taxpublicconsultation@oecd.org 

 
 
Re:  Comments on the OECD Public Consultation Document on the 

Proposed Revision of Chapter VII of the OECD Transfer 
Pricing Guidelines – Intra-Group Services (Discussion Draft 
released 1 June 2026) 

 
 
Dear Sir or Madam, 

We welcome the opportunity to provide comments on the OECD Public 
Consultation Document concerning the proposed revision of Chapter VII of the 
OECD Transfer Pricing Guidelines on intra-group services (the “Discussion 
Draft”). 

We support the OECD’s objective of modernizing Chapter VII and aligning the 
guidance on intra-group services with the accurate delineation framework and 
the broader principles set out in Chapters I, II and III of the OECD Transfer 
Pricing Guidelines (the “TPG”). 

Our comments are structured with reference to the specific questions raised in 
the Public Consultation Document. We also provide certain additional 
observations where we believe that further clarification would improve tax 
certainty, proportionality and administrability. 

Our overall view is that the Discussion Draft is directionally sound. It correctly 
moves the analysis of intra-group services beyond contractual labels, invoices 
and allocation spreadsheets. At the same time, the final guidance should ensure 
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that a substance-based approach does not become a formalistic evidence 
checklist. 

The key challenge is not whether intra-group services should be substantiated — 
they should. The key challenge is how to substantiate them proportionately, 
consistently and without hindsight. 

 

Yours faithfully, 

 

Franco Pozzi 

Luca Consalter 

Ilenia De Grandis 

Studio Legale e Tributario Biscozzi Nobili & Partners    

 

 

 

 

 

 

 

 

 

 

 

 



 

ASSOCIAZIONE PROFESSIONALE 
Via Torino n. 2 (angolo Piazza Duomo) - 20123 Milano 
Tel. +39 02 7636931  
Fax +39 02 76369345 / +39 02 76015178 
nome.cognome@sbnp.it 
www.sbnp.it  
C.F. e P. IVA 12607090151  3 

  

1. Executive Summary 

Our comments focus on the specific questions raised in the Public Consultation 
Document. 

First, with respect to paragraph 7.10 of the TPG, the existing guidance is 
generally understood as an illustrative, non-exhaustive description of activities 
performed because of ownership interests rather than the service needs of one or 
more group entities. In practice, however, consistent classification remains 
difficult, especially where central activities have both governance-related and 
recipient-benefit features. 

Second, we recommend that the final guidance includes further examples of 
activities that may commonly meet the definition in paragraph 7.9 but are not 
fully reflected in paragraph 7.10, including group-wide risk management, tax 
governance, ESG reporting, cybersecurity governance, crisis management and 
regulatory coordination. 

Third, with respect to ancillary activities to the corporate governance of the 
MNE, we recommend that the final guidance clarify that such activities should 
not automatically be treated as shareholder activities. The analysis should instead 
consider whether the activity provides a specific and identifiable expected 
benefit to one or more group entities. 

Fourth, we strongly support further guidance on allocation keys. Allocation keys 
should be accepted where they represent a reasonable proxy for expected benefit, 
even if they do not precisely measure actual consumption. 

Fifth, we welcome the express reference to stock or share-based compensation 
in paragraph 7.58 and believe that additional guidance would be beneficial on 
the conditions for its inclusion in the relevant cost base, including timing, 
measurement, consistency and allocation. 

Sixth, we welcome the statement that examples are illustrative only. We 
recommend retaining the clarification that examples should not be used to 
interpret superficially similar cases without a full analysis of the specific facts 
and circumstances. 
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Seventh, we offer additional observations on selected substantive aspects of the 
Discussion Draft, including the interaction between the benefit test and the 
options realistically available to the service recipient; the use of multiple-year 
data under paragraph 7.16 and the need to prevent hindsight-based reassessments 
of the benefit test; the confirmation that there should be no presumption 
regarding the use of one-sided methods or the selection of the tested party; the 
treatment of duplicative services under footnote 3 to paragraph 7.32; the 
treatment of pass-through costs; the boundary between services and intangibles 
illustrated by Example 16; and the specific questions raised by digital, AI-
assisted and cloud-based service models. 

Eighth, we offer observations on implementation and administration, including 
the proportionality of documentation and information requests under Section D 
and Example 21; the temporal application of the revised guidance and the need 
for a reasonable implementation period; the allocation of shareholder costs 
where reporting obligations arise at more than one shareholder level; and the 
withholding tax and indirect tax consequences of service characterizations and 
re-characterizations, including the application of withholding taxes to the profit 
element of service charges beyond the low value-adding services regime. 
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2. Responses to Box 1 — Shareholder Activities, Stewardship and 
Ancillary Corporate Governance 

 

2.1 Paragraph 7.10 — Understanding and Practical Application 

OECD question: 

Commentators’ views are invited on the understanding and practical application 
of existing guidance in paragraph 7.10 of the OECD 2022 Transfer Pricing 
Guidelines. 

Understanding. In our experience, paragraph 7.10 is generally understood as an 
illustrative, non-exhaustive description of activities that are typically performed 
by a parent company solely because of its ownership interest and that, 
accordingly, do not satisfy the benefit test. It is not generally understood as 
creating a presumption that any activity performed at parent or headquarters 
level is a shareholder activity, nor that any activity falling outside the listed 
categories is necessarily a chargeable intra-group service. 

Practical application. In practice, however, the application of paragraph 7.10 
gives rise to recurring difficulties. The main difficulty is not the principle that 
shareholder activities should not be charged, but the consistent identification of 
activities performed solely because of the shareholder’s ownership interest, as 
distinct from activities that also provide one or more group entities with an 
identifiable expected benefit. 

This issue arises particularly where central functions combine group oversight 
with operational, compliance or risk-management support. In such cases, tax 
administrations may treat parent-level activities as shareholder activities by 
default, or different jurisdictions may reach inconsistent conclusions on the same 
cost pool, creating a risk of economic double taxation. The Discussion Draft 
already recognises, in paragraph 7.27 and in Examples 5 and 6 of Annex I, that 
activities performed by personnel of the parent entity may satisfy the benefit test 
depending on their nature and purpose. Our more specific comments on modern 
group-wide activities, ancillary corporate governance and mixed-purpose 
activities are set out in Sections 2.2 to 2.4 below. 
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2.2 Other Activities Meeting Paragraph 7.9 but Not Reflected in Paragraph 
7.10 

OECD question: 

Commentators are invited to indicate whether, based on experience, there are 
other activities that would commonly meet the definition in paragraph 7.9 but 
are not reflected in paragraph 7.10. 

Policy Goal. The final guidance should better reflect modern multinational 
operating models by including examples of central activities that may, depending 
on the facts, satisfy the benefit test and therefore should not be presumed to fall 
within paragraph 7.10. 

Practical Reality. Since the existing guidance was developed, MNE operating 
models have evolved significantly. Centralised functions increasingly support 
operating entities through group-wide governance frameworks, digital systems 
and coordinated compliance programmes. Depending on the facts and 
circumstances, activities such as group-wide tax governance and tax risk 
management, ESG and sustainability reporting support, cybersecurity 
governance and incident response planning, regulatory monitoring and 
compliance coordination, crisis management, enterprise risk management 
frameworks, data governance and privacy compliance support, group-wide 
internal controls implementation, and integration support following acquisitions 
or reorganisations may satisfy the benefit test. 

Risk. If these activities are not addressed more explicitly, tax administrations 
may classify them as shareholder or stewardship activities by default even where 
operating entities receive a clear and identifiable expected benefit. 

Recommendation. The final guidance should include further examples of 
modern group-wide activities and clarify that their treatment depends on the 
expected benefit to recipient entities under the specific facts and circumstances. 

Suggested wording: “Activities such as group-wide tax governance and tax risk 
management, ESG and sustainability reporting support, cybersecurity 
governance and incident response planning, regulatory monitoring and 
compliance coordination, crisis management and enterprise risk management 
frameworks should not automatically be treated as shareholder activities. 
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Whether such activities constitute intra-group services depends on whether, 
under the specific facts and circumstances, one or more group entities receive, 
or reasonably expect to receive, a benefit within the meaning of paragraph 7.13 
of the Discussion Draft.” 

2.3 Ancillary Activities to the Corporate Governance of the MNE as a 
Whole 

OECD question: 

Commentators are invited to provide views on the activities that could be 
captured by the category referring to “ancillary activities to the corporate 
governance of the MNE as a whole.” 

Policy Goal. This category should be interpreted narrowly and should not 
operate as a residual or catch-all category for parent-level activities that may in 
fact provide a benefit to group entities. 

Practical Reality. In practice, the phrase “ancillary activities to the corporate 
governance of the MNE as a whole” may be interpreted broadly, with the result 
that activities coordinated at parent or group level are treated as shareholder 
activities without sufficient attention to their actual content and expected benefit. 
This creates a risk of over-inclusion, especially for activities that are governance-
related in form but also support the operations, compliance or risk management 
of group entities. 

Risk. If interpreted too broadly, this category may deny legitimate charges for 
services that support operating entities; if interpreted too narrowly, it may fail to 
exclude genuine shareholder activities. 

Recommendation. The final guidance should clarify that this category is limited 
to activities closely connected to parent-level ownership and governance 
functions and performed solely because of the shareholder’s ownership interest. 
Activities of the kind described in Section 2.2 should not be treated as falling 
within this category merely because they are coordinated at parent or group level. 

Suggested wording: “Ancillary activities to the corporate governance of the 
MNE as a whole should be understood as activities that are closely connected 
to, and supportive of, the activities described in items (a) to (d) of paragraph 
7.26, and that are performed solely because of the shareholder’s ownership 
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interest. This category should not be interpreted as a residual or catch-all 
category and should not include activities that provide one or more group 
entities with a benefit within the meaning of paragraph 7.13.” 

2.4 Mixed-Purpose Activities 

Beyond the specific questions raised in Box 1, we offer the following additional 
observation. 

Policy Goal. The final guidance should provide an explicit and practicable 
framework for activities that serve, at the same time, shareholder-related 
purposes and the commercial or operational interests of one or more group 
entities. 

Practical Reality.  

Certain central activities may have a dual character. An undifferentiated 
treatment of such activities as wholly shareholder-related may fail to reflect the 
actual conduct of the parties where a separable component provides an economic 
or commercial benefit to one or more recipients. For example, reporting 
undertaken solely to satisfy parent-level investor, consolidation or ownership 
requirements should not be charged. By contrast, a separable component that 
provides local entities with compliance tools, data infrastructure, controls or 
operational support needed to meet their own regulatory or business 
requirements may satisfy the benefit test. 

The Discussion Draft already contains elements of this analysis. Paragraph 7.30 
confirms that the shareholder’s own benefit does not disqualify an activity as a 
service, paragraph 7.31 requires an appropriate apportionment where the 
shareholder also benefits as a user, paragraph 7.27 confirms that the assessment 
should be based on the specific activities performed, and Example 5 of Annex I 
applies a “to the extent” analysis to a single system serving both shareholder 
purposes and subsidiary benefits. However, the principle is not stated as a 
general rule in the body of the Chapter. 

Risk. In the absence of an explicit framework, tax administrations may deny the 
full charge solely because an activity also serves a shareholder purpose, without 
determining whether a separately identifiable recipient-benefit component 
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exists. This creates an all-or-nothing outcome that is difficult to reconcile with 
accurate delineation and the fact-specific application of the benefit test. 

Recommendation.  The final guidance should articulate, in the body of Chapter 
VII, the principle already implicit in paragraphs 7.29 to 7.31 and illustrated by 
Example 5 of Annex I: where an activity has both shareholder-related and 
recipient-benefit components, only the identifiable component that provides a 
sufficiently direct expected benefit to the recipient may be charged, while the 
shareholder component remains non-chargeable. Any allocation should reflect 
an appropriate measure of expected use or benefit, be documented, and be 
consistent with the actual conduct of the parties, applying by analogy the 
principles in paragraphs 7.31 and 7.48. 

Suggested wording: “Where an activity serves both shareholder-related 
purposes and the commercial or operational interests of one or more group 
entities, the activity should be accurately delineated to identify any separable 
recipient-benefit component. A charge may be appropriate only to the extent that 
such component provides a sufficiently direct economic or commercial benefit 
to the recipient and satisfies the benefit test. Any allocation between 
shareholder-related and recipient-benefit components should be based on an 
appropriate measure of expected use or benefit, be documented, and be 
consistent with the actual conduct of the parties, applying by analogy the 
principles in paragraphs 7.31 and 7.48.” 

 

 



 

ASSOCIAZIONE PROFESSIONALE 
Via Torino n. 2 (angolo Piazza Duomo) - 20123 Milano 
Tel. +39 02 7636931  
Fax +39 02 76369345 / +39 02 76015178 
nome.cognome@sbnp.it 
www.sbnp.it  
C.F. e P. IVA 12607090151  10 

  

3.  Responses to Questions on Allocation Keys 

 

3.1 Would Further Guidance on Allocation Keys Be Useful? 

OECD question: 

Would it be useful to provide further guidance on the application of allocation 
keys for certain intra-group services? 

Response: Yes. Further guidance would be highly useful. 

Policy Goal. Allocation keys should provide an appropriate, reliable and 
administratively practicable measure of the recipients’ expected use or benefit. 
The objective should be to avoid significant disparities between expected 
benefits and intra-group charges, rather than to require mathematical precision 
or transaction-level measurement in every case. 

Practical Reality.  

Large multinational groups frequently provide centralized services to numerous 
recipients. Systems such as ERP platforms, HR tools, cybersecurity 
infrastructure, procurement systems and legal matter-management systems are 
designed principally for operational, control and reporting purposes, rather than 
to measure service consumption at transaction level for transfer-pricing 
purposes. 

Reasonable proxy metrics, such as headcount, number of users, transactions, 
managed spend, number of entities or service-provider time, may therefore be 
more reliable and proportionate than a theoretically more granular measure.  

Risk. Without further practical guidance, tax administrations may reject an 
allocation key that is appropriate under paragraphs 7.47 and 7.48 merely because 
a more detailed alternative could be constructed retrospectively. This may 
impose disproportionate compliance costs without materially improving the 
reliability of the arm’s length outcome. 
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Recommendation. The final guidance should extend to all intra-group services 
the type of illustrative guidance currently provided in the context of low value-
adding services in paragraph 7.90 of the Discussion Draft, including examples 
along the lines of the allocation keys commonly applied in practice set out in 
Section 3.2 below. It should also state in Section C.1.2, for all intra-group 
services, the principle expressed in paragraph 7.91 for low value-adding 
services, namely that a balance should be struck between theoretical 
sophistication and practical administration. 

Accordingly, tax administration should not reject an allocation key that meets 
the standards of paragraphs 7.47 and 7.48 merely because a more granular key 
could theoretically have been constructed, unless such a key is reasonably 
available and would materially improve the reliability of the outcome. 

Suggested wording: “An allocation key need not measure actual consumption 
with mathematical precision where it provides a reasonable, verifiable and 
administratively practicable approximation of the recipient’s expected use or 
benefit, having regard to the nature of the service and the information 
reasonably available. A more granular allocation key should not be required 
solely because it is theoretically more precise, unless it is reasonably available 
and would materially improve the reliability of the outcome. This is consistent 
with the standard in paragraph 7.48.” 

3.2 Allocation Keys Applied in Practice 

OECD question: 

What are the allocation keys appropriately applied in practice to specific intra-
group services? 

Response. Based on practical experience, the following allocation keys are 
commonly used: 

Service category Allocation keys commonly applied in practice 
HR services Headcount, payroll, FTEs, number of hires 
Payroll administration Number of payslips, headcount, payroll cost 
IT helpdesk Number of users, tickets, devices 
ERP systems Users, modules, transactions, entities using the system 
Cloud infrastructure Users, storage, applications hosted 
Cybersecurity Endpoints, users, systems protected  
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Service category Allocation keys commonly applied in practice 
Legal support Hours, matters, entities supported  
Tax compliance Entities, filings, jurisdictions 
Transfer pricing support Controlled transactions, entities, documentation packages 
Procurement Purchase orders, suppliers’ number, volumes 
Finance shared services Invoices, transactions, journal entries 
Treasury support Debt balances, cash pool transactions, guarantees 
Insurance coordination Insured values, claims, risk exposure 
ESG reporting Entities, headcount, footprint, reporting obligations 
Internal audit Entities reviewed, audit hours, risk-weighted factors 
Regulatory compliance Regulated entities, filings, regulatory capital 

Illustrative numerical example. 

A centralized IT platform provider incurs total annual costs of EUR 4,000,000. 
The allocation uses a blended key: 60% active users and 40% revenue. 

Entity Active 
Users 

User 
Share 

Revenue 
€ m 

Revenue 
Share 

Blended 
Key 

Allocated 
Cost EUR 

A 400 40% 80 40% 40% 1,600,000 
B 250 25% 60 30% 27% 1,080,000 
C 200 20% 40 20% 20% 800,000 
D 150 15% 20 10% 13% 520,000 
Total 1,000 100% 200 100% 100% 4,000,000 

This approach is reasonable, consistently applied and connected to expected 
benefit. It should be accepted even where a more granular key is theoretically 
available, but operationally disproportionate. At the same time, allocation keys 
should be periodically reviewed and should not be used to produce outcomes 
that are manifestly inconsistent with the expected benefit or with the actual scope 
of the services received by each recipient. 
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4.  Responses to Questions on Stock or Share-Based Compensation  

4.1 Challenges in Practice 

OECD question: 

Do you encounter challenges associated with the appropriate treatment of stock 
or share-based compensation in relation to intra-group services? 

Response: Yes. Challenges could arise in relation to timing, accounting 
treatment and valuation. 

Policy Goal. The cost base for intra-group services should reflect economically 
relevant personnel costs incurred in providing the service.  The essential 
conditions to include stock or share-based compensation in the cost base 
compensation is the fact that employees have access to said additional 
compensation in respect to Key Performance Indictors related to the relevant 
services and not to other target results. 

Practical Reality. Employees involved in providing intra-group services may 
receive stock or share-based compensation. Such compensation may be 
accounted for differently across jurisdictions and may be affected by grant-date 
valuation, vesting conditions, forfeitures, reversals, recharge arrangements and 
differences between accounting expense and tax deductibility. 

Risk. Without clear guidance, stock-based compensation may be inconsistently 
included or excluded from service cost bases, creating mismatches, double 
counting or disputes over the arm's length remuneration of intra-group services. 

4.2 How Stock-Based Compensation Is Addressed in Practice 

OECD question: 

How do you address stock-based compensation as part of your transfer pricing 
analysis? 

Response. In practice, stock-based compensation may be included in the cost 
base where it forms part of the ordinary remuneration of employees directly or 
indirectly engaged in providing the relevant services, if it is: 

- reliably measured; 
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- consistently treated across periods and entities; 

- linked to the relevant service period; 

- reconciled to financial accounts; 

- not duplicative of other charged costs; 

- allocated to service recipients using a reasonable allocation 
methodology. 

Where the provider performs services over a vesting period, the accounting 
expense recognized over that period may often provide a practical starting point, 
subject to consistency and reliability checks. 

 

4.3 Would Additional Guidance Be Beneficial? 

OECD question: 

Would additional guidance on stock or share-based compensation be beneficial? 

Response: Yes. Additional guidance would be beneficial. 

The final guidance should address: 

- the conditions under which stock or share-based compensation referred 
to in paragraph 7.58 should be included in the relevant cost base; 

- whether inclusion should follow accounting expense, tax deductibility or 
another standard; 

- whether valuation should be based (IFRS principles, on grant date, 
vesting date or exercise date); 

- how forfeitures, cancellations and reversals should be treated; 

- how to avoid double counting where the parent recharges and the 
subsidiary separately deduct; 

- how to address cross-jurisdictional accounting and tax mismatches; 
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- how to allocate stock-based compensation across multiple services or 
recipients. 

In addition, the final guidance would benefit from illustrative examples 
addressing the issues listed above, in particular timing, valuation, the treatment 
of forfeitures and reversals, and the avoidance of double counting. 

Suggested wording: “Where stock or share-based compensation forms part of 
the ordinary remuneration of employees engaged in the provision of intra-group 
services, it should generally be capable of inclusion in the relevant cost base, 
provided that it is reliably measured, consistently treated, linked to the relevant 
service period and reconciled to the financial accounts.” 
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5.  Use of Examples in Final Guidance 

We welcome the statement that the adjustments and assumptions in the examples 
are intended for illustrative purposes only and should not be taken as prescribing 
adjustments or arm’s length arrangements in actual cases or industries. 

Policy Goal. Examples are useful to illustrate principles, but should not become 
mechanical audit templates or create de facto presumptions that were not 
intended by the OECD. 

Practical Reality. In tax audits, examples included in OECD guidance may 
sometimes be applied by analogy to cases that appear superficially similar, but 
differ materially in functional profile, contractual terms, risk allocation, systems, 
facts or commercial context. This may undermine rather than improve tax 
certainty and may lead to adjustments that are not supported by a full delineation 
of the transaction. 

Risk. If examples are applied mechanically, they may create informal 
benchmarks that systematically distort the outcome of audits, particularly in 
jurisdictions where administrative practice places significant weight on OECD 
illustrations without requiring an independent factual analysis. 

Recommendation. We recommend that these statements be retained in the final 
guidance and that their practical implications be reinforced, so that examples are 
used to illustrate analytical principles rather than to prescribe outcomes. Any 
application of an example to an actual case requires a full comparison of the 
relevant facts and circumstances. 
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6.  Additional Comments 

6.1 Temporal Application and Transition 

We recommend that the final guidance clarify its intended temporal application. 
In particular, it should distinguish between guidance that confirms existing 
principles and guidance that introduces new or expanded expectations 
concerning evidence, documentation, and the practical application of the benefit 
test, pricing analysis, and the service-intangible boundary. 

The Discussion Draft states that taxpayers and tax administrations should not 
rely on the approaches discussed in the Discussion Draft. Consistently, positions 
adopted and documentation prepared in good faith under the guidance applicable 
for the relevant period should not be reassessed solely by reference to 
expectations, examples, or analytical approaches introduced in the final 
guidance. 

The final guidance should encourage tax administrations to allow a reasonable 
implementation period for taxpayers to review and update existing arrangements 
and documentation. During that period, existing arrangements should not be 
challenged solely because they do not contain evidence or analyses newly 
identified in the revised Chapter VII, absent a material change in facts and 
circumstances or an inconsistency with the arm’s length principle applicable at 
the time. 

6.2 Proportionality of Documentation 

We welcome the statement in paragraph 7.71 of the Discussion Draft that the 
recommendations in Section D do not establish a mandatory minimum checklist 
of required information or a documentation standard, and that the level and detail 
of documentation should be proportionate to the materiality and nature of the 
services provided. This is consistent with paragraph 7.4 of the Discussion Draft, 
which requires that additional information requests be reasonable having regard 
to the materiality of the transaction and the compliance burden, and confirms 
that the existence of an intra-group service may also be demonstrated through 
contemporaneous information other than the documentation outlined in Chapter 
V and Section D. 
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However, we note a mismatch between that statement and the level of 
evidentiary detail contemplated by paragraph 7.72 and by Example 21. In 
practice, illustrative lists of “useful and relevant” evidence tend to be applied by 
tax administrations as de facto mandatory checklists, which would undermine 
the very proportionality principle stated in paragraph 7.71. In Scenario B of 
Example 21 the tax administration may request information gathered through 
interviews with relevant parties. In our experience, interview-based evidence is 
exceptional, burdensome and often impossible to produce reliably for several 
years after the relevant period, particularly following staff turnover. 

Recommendation. In our experience, safeguards of the kind already contained 
in paragraphs 7.4 and 7.71 are frequently not applied in practice, because 
illustrative lists of evidence tend to operate as de facto checklists during audits. 
The final guidance should therefore make those safeguards operational, 
specifically in relation to the list in paragraph 7.72 and to Example 21. Requests 
of the supporting evidence described in Example 21, Scenario B, including 
interviews with relevant personnel, should be made only where reasonably 
necessary to resolve a material factual issue that cannot be addressed through 
contemporaneous documentation or other reasonably available evidence, 
considering the time elapsed since the relevant period. 

Suggested wording: “The items listed in paragraph 7.72 are illustrative only 
and should not be treated as a checklist of required evidence. Consistent with 
paragraphs 5.9, 7.4 and 7.71, information requests should be proportionate and 
risk-based, considering the materiality and nature of the transaction, the 
evidence already made available, the taxpayer’s ordinary business systems and 
the time elapsed since the relevant period. Evidence of the type described in 
Example 21, Scenario B, should be requested only where a material factual issue 
cannot otherwise be resolved.” 

6.3 Benefit Test and Hindsight 

We welcome the confirmation in paragraphs 7.15(c) and (d) and 7.17 of the 
Discussion Draft, and in Examples 1 and 2 of Annex I, that the benefit test is 
assessed by reference to the benefit reasonably expected at the time the activity 
is performed, and that a service is considered to be provided even where the 
expected benefit does not ultimately materialize. We also welcome the final 
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sentence of paragraph 7.13, confirming that the fact that a transaction may not 
be found between independent parties is not, of itself, sufficient grounds to 
conclude that the benefit test has not been met or to disregard the controlled 
transaction. 

This approach is consistent with business practice. Independent enterprises may 
reasonably incur costs for services that are expected to generate economic or 
commercial value, including through risk mitigation, regulatory compliance, 
business continuity, access to specialized expertise, operational efficiency, or 
strategic decision-making, even where the anticipated outcome is uncertain or 
does not materialize. The absence of a measurable financial return, or the 
subsequent occurrence of an adverse event, should not in itself demonstrate that 
no benefit was reasonably expected when the activity was performed. The Draft 
itself illustrates this principle through examples in which cybersecurity and 
marketing services may satisfy the benefit test, notwithstanding a subsequent 
data breach or the failure of the anticipated commercial benefit to materialize. 

However, paragraph 7.16 states that, where activities do not deliver the benefit 
as expected, an evaluation of multiple-year data may be valuable in 
understanding whether the benefit was, in fact, reasonably expected at the time 
the activity was performed. As drafted, this sentence risks reintroducing 
hindsight through the back door. Subsequent outcomes could be used to 
challenge the reasonableness of an expectation that was entirely justified based 
on the facts and information reasonably available at the time. Multiple-year data 
may be relevant in two distinct, but separate, respects: first, it may serve as 
corroborative evidence when assessing whether the expectation of a benefit was 
reasonable at the time the activity was performed, provided that the assessment 
remains anchored in the information, assumptions, and commercial 
circumstances then available; second, persistent non-delivery of an expected 
benefit may be relevant for future periods in determining whether independent 
parties would continue, modify, renegotiate, or discontinue the relevant 
arrangement. 

These two inquiries should not be conflated. A later adverse result cannot 
invalidate a benefit expectation that was reasonable ex ante. Conversely, where 
an activity repeatedly fails to generate the expected benefits, independent parties 
may reasonably reconsider whether to continue paying for that activity in 
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subsequent periods. This distinction is particularly relevant for services with 
uncertain, deferred, or non-financial outcomes, including research and 
development support, cybersecurity, business transformation, compliance, crisis 
management, and strategic advisory services. Draft’s renewed focus on multiple-
year data is potentially problematic precisely because commercially rational 
services can entail uncertainty and may not ultimately deliver the anticipated 
result. 

Recommendation. The final guidance should clarify that multiple-year data 
may be used as corroborative evidence in assessing whether the expectation of a 
benefit was reasonable in light of the information available at the time the 
activity was performed and, with respect to subsequent periods, in determining 
whether independent parties would be willing to continue to pay for activities 
that consistently fail to deliver the expected benefit. It should also confirm that 
the benefit test must not be reassessed with hindsight by reference to outcomes 
or events that could not reasonably have been anticipated at that time. 

Suggested wording (addition to paragraph 7.16): “Multiple-year data may be 
used as corroborative evidence in assessing whether the benefit was reasonably 
expected based on the information available at the time the activity was 
performed and, with respect to subsequent periods, in determining whether 
independent parties would be willing to continue to pay for activities that 
consistently fail to deliver the expected benefit. Such data should not be used to 
reassess the benefit test for prior periods by reference to outcomes or events that 
could not reasonably have been anticipated at that time.” 

6.4 Separation Between Benefit Test and Pricing; Options Realistically 
Available 

We welcome new paragraph 7.19 of the Discussion Draft, which confirms that 
the benefit test and the determination of the arm’s length remuneration for intra-
group services are separate analyses that should not be conflated, and paragraph 
7.20 and Example 3, which confirm that the benefit test does not depend on 
whether the recipient could have performed the activity in-house or acquired it 
from local independent providers at a lower cost. We recommend that these 
provisions be retained in the final guidance. 
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We recommend, however, that the final guidance clarify the interaction between 
paragraph 7.20 and paragraph 7.53, pursuant to which the options realistically 
available to the service recipient, including the option to obtain a comparable 
service from an independent third party, may be considered in determining the 
arm’s length price. Without clarification, there is a risk that tax administrations 
rely on the recipient’s options realistically available to reduce the arm’s length 
charge to the local-market cost in substantially all cases, effectively undoing at 
the pricing stage the principle established at the benefit-test stage. 

Suggested wording: “The options realistically available to the service recipient 
are relevant to the determination of the arm’s length price only where they are 
genuinely comparable to the intra-group service, taking into account material 
differences in the nature, quality, scope, timing, integration, scalability, 
reliability and consistency of the services. The existence of a lower-cost local 
alternative should not, by itself, determine or cap the arm’s length charge unless 
that alternative is shown to be sufficiently comparable, or reliable adjustments 
can be made for material differences.” 

6.5 Services Versus Intangibles 

The boundary between intra-group services and the transfer or licensing of 
intangibles remains a practical and analytical challenge, as acknowledged in 
paragraph 7.41 of the Discussion Draft. 

In this respect, we are really concerned by the conclusion of the example of 
paragraph 7.41 as well as of Example 16 of Annex I and we are in disagreement 
in respect thereof. 

 In our view, the fact that a service is rendered using unique and valuable 
intangibles retained by the provider shall not mean that the recipient has received 
a transfer or licence of intangibles within the meaning of Chapter VI. Treating 
service outputs as intangible transfers would risk re-characterising a broad range 
of technology-enabled, data-driven and AI-assisted services, with significant 
consequences for withholding tax, double taxation, and transfer pricing method 
selection. 
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Recommendation. The final guidance should distinguish more clearly between 
the use of intangibles by the service provider in rendering the service; the grant 
to the recipient of rights to use or exploit an intangible; and the delivery of the 
outputs of a service. The mere delivery or receipt of a service output should not, 
by itself, be sufficient to treat a transaction as involving a transfer or licence of 
intangibles.  

Such treatment should generally require that the recipient obtains rights, access, 
control, or a practical and durable ability to exploit independently the underlying 
intangible, know-how, model, data, methodology, or other valuable information, 
or that the output itself embodies transferable know-how or other intangible 
value that the recipient can exploit independently of the service. Example 16 
should be revised accordingly, or at a minimum should clarify the specific 
features that distinguish a transfer of know-how from the mere delivery of 
service outputs. 

6.6 Digital Services, AI and Cloud 

Modern intra-group service arrangements increasingly involve digital platforms, 
AI-assisted services and cloud-based infrastructure. These arrangements may 
involve large upfront investments, low marginal delivery costs and significant 
scalability, which may make a mechanical application of traditional cost-plus 
approaches unreliable. 

The final guidance should acknowledge that digital services may require 
allocation keys and pricing methods adapted to digital delivery models, and that 
cost-based approaches should not be applied mechanically where they do not 
reflect the economics of the arrangement. In particular, the final guidance should 
address four recurring questions raised by AI-assisted service models: the 
allocation of returns where training data are contributed, in whole or in part, by 
group entities other than the developer of the model; the treatment of the model 
itself as a potentially unique and valuable intangible of the service provider, as 
distinct from the outputs delivered to service recipients; the allocation of the 
economically significant risks of model failure, bias and regulatory non-
compliance; and the treatment of feedback loops whereby data generated by 
service recipients in the course of receiving the service contribute to the 
continuous improvement of the model, which may constitute a relevant 
contribution by those recipients for transfer pricing purposes. 
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These questions may affect both the selection of the most appropriate transfer 
pricing method and the identification of the tested party and are not resolved by 
Example 16 of Annex I alone. 

6.7 Pass-Through Costs 

We welcome new Section C.2.3.3 (paragraphs 7.63–7.65) and Example 20 of 
Annex I on the treatment of pass-through costs, which appropriately reflect 
commercial practice, including in sectors such as advertising and media. For 
greater clarity, we recommend that the final guidance confirm that the 
qualification of a cost as a pass-through cost does not negate the existence of an 
intra-group service performed by the intermediary, which should earn an arm’s 
length remuneration for its own agency, coordination, or other value-adding 
functions, consistent with paragraph 7.65. 

We also welcome and recommend retaining the recognition in paragraph 7.64 
that industry norms and practices, or other reliable evidence, may demonstrate 
that costs are recharged without a mark-up in comparable circumstances. We 
recommend that the final guidance confirm that a recharge at cost should 
generally be respected without requiring exhaustive transaction-by-transaction 
third-party support for each individual cost item. 

Suggested wording: “The treatment of a cost as a pass-through cost concerns 
only the determination of the base on which any mark-up is applied. It does not 
affect the existence of the service rendered by the intermediary, which should 
earn an arm’s length remuneration for the functions it performs.” 

6.8 Withholding Tax 

The interaction between transfer pricing characterization and withholding tax 
remains a significant source of double taxation risk. Where a service 
arrangement is re-characterized by a tax administration as a royalty, licence fee, 
or deemed dividend, withholding tax obligations may arise retrospectively in the 
source jurisdiction, with limited possibility of effective relief. 

We welcome paragraph 7.96 of the Discussion Draft, which encourages tax 
administrations levying withholding taxes on charges for low value-adding intra-
group services to apply the withholding tax only to the profit element or mark-
up. We recommend that the final guidance encourage the same approach, where 
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compatible with applicable domestic law and treaty obligations, for other intra-
group services charged on a cost-plus basis, where the cost reimbursement 
component and the profit element are separately identifiable. Applying 
withholding tax to the gross charge, including the cost reimbursement 
component, may prevent the service provider from recovering its costs and create 
double taxation that is difficult to relieve effectively. 

 

The characterisation of an intra-group arrangement as a service, the qualification 
of individual cost components as pass-through costs, and any re-characterisation 
of the arrangement may each have value added tax consequences, including on 
the taxable base, the place of supply, and the right to deduct input VAT, which 
differ across jurisdictions.  

While this Chapter does not address indirect taxation, the final guidance should 
encourage tax administrations to be mindful of the indirect tax consequences of 
transfer pricing re-characterisations and adjustments to avoid unrelievable 
double taxation in a different form. In our experience, the indirect tax dimension 
of intra-group service arrangements has received comparatively limited attention 
in the transfer pricing debate notwithstanding its material practical significance 
for multinational groups; an express acknowledgement in the final guidance 
would therefore be particularly valuable. 

6.9 No Presumption Regarding One-Sided Methods and the Selection of the 
Tested Party 

We support new paragraph 7.7 of the Discussion Draft, pursuant to which there 
should be no presumption that a service transaction can be reliably priced using 
a one-sided method, nor that either the service provider or the service recipient 
is the tested party, such determinations being made following the accurate 
delineation of the transaction. 

However, we recommend that the final guidance make clear that the absence of 
a presumption operates symmetrically. It should not be read as an invitation to 
apply the transactional profit split method to service providers that, upon 
accurate delineation, perform routine functions without unique and valuable 
contributions. In this respect, we welcome Example 17 of Annex I, which 
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confirms that where one party contributes the relevant intangibles and the other 
performs routine functions, a one-sided method provides the more reliable 
outcome, and we recommend that it be retained. 

Suggested wording. “The conditions set out in paragraph 7.67 — unique and 
valuable contributions by both parties, highly integrated operations, or the 
shared assumption of economically significant risks or the separate assumption 
of closely related economically significant risks — must be established through 
the accurate delineation of the transaction before the transactional profit split 
method can be considered the most appropriate method for an intra-group 
service.” 

6.10 Duplicative Services Received from Multiple Group Members 

We note that footnote 3 to paragraph 7.32 states that, where a group member 
receives purported services from multiple group members that are identified as 
duplicative of each other, only one of those purported services could be 
considered to meet the benefit test. While we understand the concern that 
genuinely duplicative services should not give rise to multiple charges, this 
formulation may be read as adopting an unduly binary approach in circumstances 
where the overlap between services is only partial.  

Further clarification would be helpful in at least three respects: the footnote does 
not indicate how to determine which provider’s service should be regarded as 
satisfying the benefit test where more than one group member is involved; it 
does not address the treatment of the corresponding income in the jurisdiction of 
the provider whose charge is disallowed, thereby creating a potential risk of 
double taxation; and, as paragraph 7.33 itself appears to recognise, overlaps in 
practice are often partial rather than complete, and different providers may 
address the same business need from different angles or at different levels of 
responsibility. 

Recommendation. We suggest that footnote 3 be replaced, or at least clarified, 
by more principle-based guidance. Where services received from multiple group 
members overlap only in part, the benefit test should be applied to the non-
overlapping components of each service, and any disallowance should be limited 
to the portion that is found, on the facts, to be genuinely duplicative. This would 
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better align the guidance with a case-by-case analysis under paragraph 7.33 and 
reduce the risk of overbroad denial of deductions. 

We also believe that the final guidance would benefit from an additional example 
illustrating the circumstances in which Working Party 6 considers genuine 
duplication to arise. In particular, it would be useful to indicate the relevance of 
factors such as the nature of the activity, the recipient’s actual or expected use 
of each service, the timing of the services, the level of responsibility assumed by 
each provider, and whether the services address the same business need or 
different aspects of that need. This would be consistent with our broader concern 
that the current Draft explains several cases of non-duplication more clearly than 
cases of actual duplication. 

6.11 Shareholder Costs Borne at the Level of the Relevant Shareholder 

We welcome the clarification in paragraph 7.28 that the costs of shareholder 
activities should be borne at the level of the relevant shareholder, which may be 
the ultimate parent entity or an intermediate shareholder, such as a regional or 
holding company. 

This clarification is particularly helpful in the context of multinational groups 
with intermediate holding structures. We recommend, however, that the final 
guidance further clarify how this principle should operate where reporting, 
governance, or consolidation obligations arise at more than one shareholder 
level. 

For example, questions may arise where local law requires an intermediate 
holding company to prepare consolidated financial statements, while the 
ultimate parent is subject to its own group-level reporting and governance 
obligations. In such cases, the final guidance would benefit from clarifying how 
shareholder costs should be coordinated between the relevant shareholder levels 
to avoid double attribution of the same activity or cost and to promote consistent 
treatment across jurisdictions. 
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7.  Conclusion 

We appreciate OECD’s efforts to modernize Chapter VII of the TPG to produce 
guidance that reflects current MNE operating models, improves tax certainty and 
reduces double taxation risk. 

Our central recommendation is that the final guidance preserve the analytical 
primacy of expected benefit over contractual form, while ensuring that the 
substantiation of intra-group services remains proportionate, consistent and free 
from hindsight. The substance-based approach endorsed by the Discussion Draft 
is correct, but its implementation should not create disproportionate compliance 
burdens or de facto evidence templates that undermine the very certainty the 
revised guidance seeks to achieve. 

The same principle should operate symmetrically throughout the analysis. The 
classification of an activity should not be determined by the identity or level of 
the entity performing it, and the arm’s length charge for a service that has met 
the benefit test should not be reduced by reference to local alternatives that are 
not genuinely comparable. Both recommendations reflect the primacy of the 
accurately delineated transaction over formal or convenience-based criteria. 

For the same reasons, the final guidance should also ensure that documentation 
expectations and the use of multiple-year data remain proportionate and do not 
reintroduce hindsight into the application of the benefit test. This is important 
not only for doctrinal coherence, but also to preserve administrability and reduce 
the risk of unrelieved double taxation. 

We remain available to discuss any of the above observations with the OECD 
Working Party and would welcome the opportunity to participate in any further 
consultation process. 
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